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U.S. Customs Service 


Treasury Decision 


(T.D. 94-59) 


TARIFF CLASSIFICATION OF CAMERA LENSES 
IMPORTED IN SAME SHIPMENT WITH CAMERA BODIES 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Final interpretive rule. 


SUMMARY: This document gives notice of a change of position regard- 
ing the classification of different sized camera lenses imported in the 
same shipment with an equal number of 35mm camera bodies under the 
Harmonized Tariff Schedule of the United States (HTSUS). Pursuant 
to rulings on such shipments, Customs has classified as a single tariff 
entity each camera body and “normal” lens which could be matched 
together. Camera bodies and lenses, if they are imported in the same 
shipment but are not packaged together for retail sale as cameras and 
lenses, are now presumed to retain their separate commercial identities 
and are separately classifiable under the HTSUS. The result of this 
change of position under the HTSUS is an increase in the rate of duty on 
lenses not put up together for retail sale with matched camera bodies at 
the time of entry, because the lenses will no longer be classifiable 
together with camera bodies as cameras, but will be separately classifi- 
able as lenses. This change of position does not apply to lenses and cam- 
era bodies, imported together in the same shipment in equal numbers, 
which are put up together for retail sale at the time of entry into the US. 
Comments received in response to the notice proposing this change 
were carefully considered prior to determining that our previous posi- 
tion needed to be changed. 


DATE: The change in tariff classification resulting from this decision 


will be effective as to merchandise entered for consumption or with- 
drawn from warehouse on or after October 17, 1994. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Office 
of Regulations and Rulings (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


In aruling dated May 2, 1988 (HQ 076497), it was determined by Cus- 
toms that, under the Tariff Schedules of the United States (TSUS), the 
precursor to the Harmonized Tariff Schedule of the United States 
(HTSUS), a35mm camera body matched up with a “normal” lens in the 
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same shipment was a single tariff entity. Specifically, it was held that a 
35mm single lens reflex camera body imported with a 50-55mm lens 
was a single article subject to classification under item 722.16, TSUS, as 
a camera. It was also determined that zoom lenses with a focal length of 
35mm to 70mm had also become “normal” lenses when imported with 
the 35mm camera bodies. 

The position of classifying a 35mm camera body imported with a “nor- 
mal” lens in the same shipment as a single entity continued after the 
transition from the TSUS to the HTSUS on January 1, 1989. 

Under the HTSUS, the subheadings under consideration are as 
follows: 


9006.51.00: [o]ther cameras: [w]lith through-the-lens viewfinder 
(single lens reflex (SLR)), for roll film of a width not 
exceeding 35mm. 

The general, column one rate of duty is 3 percent ad valorem. 

9002.11.80: [o]bjective lenses and parts and accessories thereof: 
[flor cameras, projectors or photographic enlargers 
or reducers: [o]ther. 

The general, column one rate of duty is 6.6 percent ad valorem. 


In understanding the language of the HTSUS, the Harmonized Com- 
modity Description and Coding System Explanatory Notes may be uti- 
lized. The Explanatory Notes, although not dispositive, should be 
consulted for guidance in determining the proper interpretation of the 


HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). In 
part, Explanatory Note 90.06(I) (p.1465) provides that heading 9006, 
HTSUS, covers all kinds of photographic cameras (other than cinemato- 
graphic cameras), whether for professional or amateur use, and 
whether or not presented with their optical elements (objective lenses, 
viewfinders, etc.). It further states that there are many different types of 
cameras, but the conventional types consist essentially of a light-tight 
chamber, a lens, a shutter, a diaphragm, a holder for a photographic 
plate or film, and a viewfinder. 

Explanatory Note 90.06(I) states that a camera body with a lens 
constitutes a camera. Therefore, a lens and a camera body, imported in 
the same shipment and put up together for retail sale at the time of entry 
into the U.S., are classifiable under subheading 9006.51.00, HTSUS, as 
acamera. However, the note also states that a camera body is classifiable 
as a camera whether or not presented with the optical element. The 
issue, then, is whether camera bodies, imported with numerous camera 
lenses in the same shipment and not put up together for retail sale once 
entered into the U.S., constitute complete and unassembled cameras. 

It is noted that imported merchandise must be classified under the 
HTSUS with reference to its condition as imported. 

General Rule of Interpretation (GRI) 2(a), HTSUS, provides that 
“any reference in a heading to an article shall be taken to include a refer- 
ence to that article incomplete or unfinished, provided that, as entered, 
the incomplete or unfinished article has the essential character of the 
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complete or finished article. It shall also include a reference to that 
article complete or finished (or falling to be classified as complete or fin- 
ished by virtue of this rule), entered unassembled or disassembled.” 

Explanatory Note 2(a)(V) (p. 2) states that the second part of Rule 
2(a) provides that complete or finished articles presented unassembled 
or disassembled are to be classified in the same heading as the 
assembled article. When goods are so presented, it is usually for reasons 
such as requirements or convenience of packing, handling or transport. 

In a notice published in the Federal Register on December 7, 1993 
(58 FR 64423), Customs furnished notice that the classification of the 
subject merchandise was under review and comments from interested 
parties were requested. An extension of time to file comments was pub- 
lished in the Federal Register on February 15, 1994 (59 FR 7297). 

Only four submissions were received in response to the notice. While 
all four opposed the proposed change of position, only one provided a 
substantive discussion of the legal issues involved. 


DISCUSSION OF COMMENTS 
Comment: 


The continued classification of lenses with their accompanying cam- 
era bodies as cameras is required by GRI 2(a). 


Response: 

Customs disagrees, unless, the lenses and camera bodies, imported 
together in the same shipment in equal numbers, are put up together for 
retail sale at the time of entry into the U.S. Otherwise, it is the position of 
Customs that lenses and camera bodies, not put up together for retail 
sale, retain their separate commercial identities and are separately clas- 
sifiable under the HTSUS. GRI 2(a) does not apply in this instance 
because the lenses and camera bodies are not entered packaged sepa- 
rately primarily for reasons such as convenience of packing, handling or 
transport, but so that the lenses will receive the lower duty rate for cam- 
eras, even if the lenses will not be used with those camera bodies. 


Comment: 

Lenses and camera bodies, imported in the same shipment but not put 
up together for retail sale, are to be classifiable as cameras because they 
constitute composite goods under GRI 3(b). 


Response: 

In part, Explanatory Note 3(b)(IX) (p. 4) states that “[flor the pur- 
poses of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are 
attached to each other to form a practically inseparable whole but also 
those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that 
together they form a whole which would not normally be offered for sale 
in separate parts.” 

It is the position of Customs that the lenses and camera bodies retain 
their separate commercial identities. Therefore, they cannot together 
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constitute composite goods, because they do not together form a whole. 
Also, the lenses and camera bodies are quite often offered for sale one 
without the other. 


Comment: 
The change of position is inconsistent with the Doctrine of Entireties. 


Response: 

The Doctrine of Entireties, applicable under the TSUS, has been sup- 
planted by GRI 2(a). As previously noted, GRI 2(a) does not apply in this 
instance. 


Comment: 
The change of position should not apply to “normal” lenses. 


Response: 
The HTSUS does not distinguish “normal” lenses from other types of 
camera lenses. 


CONCLUSION 


After careful analysis of the comments submitted and further review 
of this matter, Customs deems that numerous camera lenses, imported 
together with an equal amount of 35mm camera bodies in the same ship- 
ment and not put up together for retail sale at the time of entry into the 
US., do not constitute complete and unassembled cameras, and the dif- 
ferent sized lenses are separately classifiable under subheading 
9002.11.80, HTSUS, as objective lenses for cameras. The camera lenses 
and the camera bodies possess separate commercial identities. In the 
absence of any evidence to the contrary, Customs is of the opinion that 
they lack the degree of commercial integration to be considered as cam- 
eras with lenses, unassembled, for the purposes of GRI 2(a). 

The change of position also applies to different sized lenses imported 
together with an unequal amount of 35mm camera bodies. Those lenses 
and camera bodies put up together for retail sale will be classifiable 
under subheading 9006.51.00, HTSUS, as cameras. The remaining 
lenses in the shipment, not put up together for retail sale at the time of 
entry with corresponding camera bodies, will be classifiable under sub- 
heading 9002.11.80, HTSUS, as objective lenses for cameras. 

Pursuant to section 177.10(e), Customs Regulations [19 CFR 
177.10(e)], to allow sufficient time for interested parties to be aware of 
this change and to make necessary arrangements, this change in classi- 
fication is being delayed 90 days from the date of publication in the Fed- 
eral Register. 

MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: June 8, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 19, 1994 (59 FR 36839)| 





U.S. Customs Service 


General Notice 


PUBLIC MEETINGS IN HOUSTON AND NEW ORLEANS ON 
CUSTOMS AUTOMATED EXPORT SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meetings. 


SUMMARY: This notice announces the location and dates of public 
meetings to be held in Houston, TX, and New Orleans, LA, on the devel- 
opment of the Automated Export System (AES). Dates and locations of 
further meetings on this subject will be scheduled and announced in a 
subsequent notice. These meetings are being held to (1) give Customs 
managers an opportunity to provide the public with information related 
to the development of AES and (2) give attendees an opportunity to ask 
questions, make suggestions, and provide Customs with informal ideas 
related to AES design and functionality. A notice published by Customs 
in the Federal Register on June 13, 1994 (59 FR 30383) announced that 
the first of these meetings would be held in Washington, D.C. on July 8, 
1994. Customs is now announcing that AES meetings will be held in 
Houston, Texas, on July 27, 1994 and in New Orleans, Louisiana, on 
July 28, 1994. Those planning to attend a meeting are requested to so 
notify Customs in the city where the meeting will be held in advance. 


DATES: 
Houston: July 27, 1994, commencing at 9:00 a.m. 
New Orleans: July 28, 1994, commencing at 1:30 p.m. 


ADDRESSES: 

Houston: Marriott Hotel, 18700 John F. Kennedy Boulevard, Hous- 
ton, TX 77032; Conference Room: Sam Houston Room. 

New Orleans: Westin Canal Place, 100 Rue Iberville, New Orleans, LA 
70130; Conference Room: Terrace Room. 


FOR FURTHER INFORMATION CONTACT: 

Houston Meeting: Ms. Jean Bienz, (713) 233-3600; Pre-registration 
Fax: (713) 233-3620. 

New Orleans Meeting: Ms. Veronica Saulney, (504) 589-6430; Pre- 
registration Fax: (504) 589-4060. 

General AES Questions: Lorna Finley, AES Development Team, U.S. 
Customs Service, 1301 Constitution Avenue, N.W., Room 7331, Wash- 
ington, DC., 20229, (202) 927-0280. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a notice published in the Federal Register on June 13, 1994, (59 FR 
30383) Customs announced its intention of developing an Automated 
Export System (AES) and informed the public that a series of meetings 
would be held around the country regarding the AES. That notice pro- 
vided information on the first such meeting which was scheduled in 
Washington, DC. This notice is being issued to inform the public of the 
date and time of meetings which will be held in Houston, TX, and New 
Orleans, LA. 

Since AES is in the very early design stage, the AES Development 
Team intends to hold a series of public meetings for the purpose of 
(1) giving Customs managers an opportunity to provide the public with 
information related to the development of AES and (2) giving attendees 
an opportunity to ask questions, make suggestions, and provide Cus- 
toms with informal ideas related to AES design and functionality. Each 
meeting will open with a short presentation on AES, past, present ana 
future. After this presentation, the floor will be open to all attendees for 
general informal discussion of the AES program. 

In this document, Customs is announcing the following public meet- 
ings on AES: 


1. Houston, Texas. 
July 27, 1994, commencing at 9:00 a.m. 
Marriott Hotel 
18700 John F. Kennedy Boulevard 
Houston, Texas 77032 
Conference Room: Sam Houston Room 
Point of Contact: Ms. Jean Bienz (713) 233-3600 
Pre-registration Fax Number (713) 233-3620. 


. New Orleans, Louisiana. 
July 28, 1994, commencing at 1:30 p.m. 
Westin Canal Place 
100 Rue Iberville 
New Orleans, Louisiana 70130 
Point of Contact: Ms. Veronica Saulney (504) 589-6430 
Pre-registration Fax Number (504) 589-4060. 


In order to ensure that overcrowding does not result, persons plan- 
ning to attend a meeting are requested to preregister by contacting the 
individual identified as the contact person for the city where they plan 
on attending. 
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Additional public meetings on AES are planned for the following loca- 
tions: Seattle, Washington; Los Angeles, California; and Portland, Ore- 
gon. Appropriate notice will be published in the Federal Register when 
the dates, times and specific locations for these meetings have been 
established. 


Dated: July 18, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, July 21, 1994 (59 FR 37289)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-114) 


JEUMONT SCHNEIDER T'RANSFORMATEURS, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ABB Power T&D Co., INC., DEFENDANT-INTERVENOR 


Court No. 93-12-00794 
{ITA determination sustained.] 
(Dated July 8, 1994) 


Wilmer, Cutler & Pickering (John D. Greenwald and Ronald I. Meltzer) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer 
and John C. Erickson III), Marguerite E. Trossevin, Attorney Advisor, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of counsel, 
for defendant. 

Steptoe & Johnson (Richard O. Cunningham and Eric C. Emerson) for defendant- 
intervenor. 


OPINION 


Restani, Judge: This matter is before the court pursuant to USCIT 
Rule 56.2 for judgment upon the agency record. Plaintiff Jeumont 
Schneider Transformateurs (“JST”) challenges the determination of 
the International Trade Administration of the United States Depart- 
ment of Commerce (“ITA” or “Commerce”) in Large Power Transform- 
ers from France, 58 Fed. Reg. 59,987 (Dep’t Comm. 1993) (termination 
of admin. review). The issue before the court is whether the termination 
of an administrative review and liquidation of entries for that review 
period at a preliminarily determined rate precludes the future imposi- 
tion of a finally determined cash deposit rate from the prior period. 


BACKGROUND 
Pursuant to 19 C.ER. § 353.22(a)(1) (1993), petitioner ABB Power 
T&D Co., Inc. (“ABB”) requested administrative reviews of JST’s 
entries during June 1, 1991 through May 31, 1992! (“first review”) 
and June 1, 1992 through May 31, 1993? (“second review”). ABB’s 
request for the second review was made before the first review had been 
completed. 


1 57 Fed. Reg. 32,521 (Dep’t Comm. 1992) (init. of antidumping & countervailing duty admin. reviews). 
2 58 Fed. Reg. 39,007 (Dep’t Comm. 1993) (init. of antidumping & countervailing duty admin. reviews). 
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JST made no shipments during the first review period and thus JST’s 
entries were not a specific subject of the review. The absence of review- 
able entries caused Commerce to classify JST as a “new shipper.” Com- 
merce found a dumping margin of 1.82 percent in its preliminary 
determination of the first review, published on November 10, 1992.° 
Large Power Transformers from France, 57 Fed. Reg. 53,467 (Dep’t 
Comm. 1992) (prelim. admin. review). JST’s first import occurred dur- 
ing the second review period.Thus, the second review period was JST’s 
first opportunity to have its entries specifically reviewed. The final 
determination of the first review was not yet published at the time of 
JST’sentries. Therefore, JST posted cash deposits for the second review 
period at the 1.82 percent “new shipper” rate found in the preliminary 
determination. 

The ITA published the final results of the first review on August 23, 
1993. Large Power Transformers From France, 58 Fed. Reg. 44,497 
(Dep’t Comm. 1993) (final admin. review) (“Final Results”). Pursuant 
to intervening court decisions, the ITA chose to apply the “old shippers” 
rate, based on the original less than fair value (“LTFV”) investigation, 
as the “all others” deposit rate for all unreviewed shippers. See Federal- 
Mogul Corp. v. United States, 822 F. Supp. 782, 788 (Ct. Int’] Trade 
1993); Floral Trade Council v. United States, 822 F. Supp. 766, 771 (Ct. 
Int’] Trade 1993) (“Floral Trade II”). Consequently, the ITA deter- 
mined that the “all others” deposit rate be set at 24 percent. Final 
Results, at 44,498. JST, as an as yet unreviewed shipper, challenged that 
determination in Jeumont Schneider Transformateurs v. United States, 
Slip Op. 94-63 (Apr. 20, 1994) (“Jeuwmont I”). 

Finding the final determination of the first review to be acceptable, 
ABB made a timely withdrawal of its request for the second review on 
September 16, 1993, pursuant to 19 C.FR. § 353.22(a)(5). The termina- 
tion notice for the second review was issued on November 12, 1993. The 
notice specified that “[a]bsent a review, entries during this period are 
subject to the automatic assessment provisions of [19 C.FR.] 
§ 353.22(e).” Large Power Transformers From France, 58 Fed. Reg. at 
59,987. Apparently, ABB expected that the 24 percent deposit rate 
determined in the first administrative review would continue as the “all 
others” future deposit rate, which it assumed would be applied to JST if 
no specific review was conducted. JST, on the other hand, knew that, asa 
result of the termination, its entries during the second review period 
would be assessed at the 1.82 percent rate in effect when the entries 
were made. JST asserts that future entries should also be subject to a 
deposit rate of 1.82 percent, as its entries for the second review period 
were liquidated at that rate. The disagreement as to the deposit rate for 
future entries brought about this challenge. 

On April 20, 1994, the court issued a decision in Jeumont I remanding 
the first review determination in order to allow JST to present argu- 


3 This was the highest non-BIA rate determined in a prior administrative review for a company in this industry. 
Large Power Transformers From France, 49 Fed. Reg. 36,888, 36,896 (Dep’t Comm. 1984) (final admin. review). 
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ments and alternatives to the 24 percent “all others” rate. Slip Op. 
94-63, at 6-7. The court stated that “the solution selected by Commerce 
is probably a sensible alternative for many cases.” Id. at 5. The court 
noted, however, that the ITA’s new practice of assigning a unitary “all 
others” rate based on the “old shipper” rate was a “dramatic change” 
that had not been reduced to a regulation and, in the particular case, 
produced a significant difference between the preliminary and final rate 
determinations. Jd. at 5-6. 

As a result of the termination of the second administrative review, 
Commerce is now imposing the 24 percent “all others” rate on JST’s 
entries. JST requests that the 1.82 percent cash deposit rate be rein- 
stated for future entries because JST’s entries for the second review 
period have now been assessed and liquidated at that rate. Defendants 
assert that the “all others” rate established by the first review should 
control JST’s future deposit rate. 


Discussion 

Jurisdiction for this action lies under 28 U.S.C. § 1581(c) (1988) 
(granting jurisdiction over challenges to determinations under 19 
U.S.C. § 1516a (1988)). Pursuant to 19 U.S.C. § 1516a(a)(2)(B)(iii), judi- 
cial review is available for final determinations by Commerce or the 
International Trade Commission under 19 U.S.C. § 1675 (1988). Under 
§ 1675(a)(1), Commerce must review the calculation of antidumping 
duties for a particular period upon request by an interested party. If no 
request is made, duties will be assessed pursuant to 19 C.F-R. § 353.22(e) 
(1993). Commerce has stated that “the failure of an interested party to 
file a timely request for review constitutes a determination under sec- 
tion 751 [19 U.S.C. § 1675].” 54 Fed. Reg. 12,742, 12,756 (1989) (to be 
codified at 19 C.F-R. pt. 353) (commenting on final rule). The termina- 
tion of a review based on the withdrawal of a request is analogous. More- 
over, as § 1675(a)(2) governs the imposition of cash deposit rates based 
on assessed duty rates, a termination notice that affects cash deposit 
rates is a determination under § 1675 for purposes of § 1581(c) jurisdic- 
tion.* As such, the determination at issue is to be sustained unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). 

If this is not a challenge to a § 1675 determination, jurisdiction lies 
under 28 U.S.C. § 1581(i) (1988), as there would be no other procedural 
mechanism for bringing this issue before the court. The imposition of 
cash deposit rates for JST’s future entries following the second review 
period did not flow from any other challengeable determination, but 
clearly is the type of determination for which review is warranted. If 
jurisdiction were found under § 1581(i), the standard of review would be 
governed by 5 U.S.C. § 706 (1988) of the Administrative Procedure Act. 
See 28 U.S.C.A. § 2640(e) (West Supp. 1994). 


47% obtain jurisdiction under § 1581(c), an interested party must file a summons within thirty days after publication 
of the determination in the Federal Register. 19 U.S.C. § 1516a(a)(2)(A). The termination notice of the second review 
was published on November 12, 1993 and JST filed its summons on December 10, 1993, within the thirty-day deadline. 
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Asapreliminary matter, JST’s argument that Jeumont I prevents the 
imposition of a rate based on the first review determination cannot 
succeed. Jeumont I addressed the specific issue of whether Commerce 
correctly applied the LTFV rate as the “all others” rate. The court did 
not decide whether the selection of that rate was within Commerce’s 
discretion, but remanded the determination to provide JST with an 
opportunity to present alternatives and for Commerce to consider these 
alternatives. Jeumont I did not address the issue of how subsequent liq- 
uidation at the preliminarily determined rate would affect the “all oth- 
ers” cash deposit rate. 

Section 1675(a)(2) governs the assessment of dumping margins for 
merchandise subject to an antidumping review. The statute states that 
the ITA 

shall determine— 
(A) the foreign market value and United States price of each 
entry * * * subject to the antidumping duty order * * *, and 
(B) the amount, if any, by which the foreign market value of 
each such entry exceeds the United States price of the entry. 
* * * (That determination shall be the basis for the assessment 
of antidumping duties on entries of the merchandise * * * and 
for deposits of estimated duties. 
19 US.C. § 1675(a)(2). Section 353.22(e) of the regulations directs the 
automatic assessment of duties and sets cash deposits for unreviewed 
entries. The regulation states that if the ITA does not receive a timely 
request for review, the ITA 
will instruct the Customs Service to assess antidumping duties 
* * * at rates equal to the cash deposit of, or bond for, estimated anti- 
dumping duties required on that merchandise at the time of entry, 
* * * and to continue to collect the cash deposits previously ordered. 
19 C.FR. § 353.22(e)(1). 

On September 16, 1993, ABB withdrew its request for an administra- 
tive review. This retraction was accepted by the ITA and JST was given 
notice of the impending termination of the review. Thus, JST was no 
longer involved in a company-specific review of its entries. This court’s 
decision in Floral Trade II states that “(t]he regulation 19 C.ER. 
§ 353.22(e) details the process for assessing duties for parties not 
involved in an administrative review.” 822 F. Supp. at 770.° 

There is no dispute as to the proper assessment rate for entries made 
during the period covered by the terminated review. JST argues, how- 
ever, that this court’s decisions in Federal-Mogul and Floral Trade II 
require the “all others” future cash deposit rate to be based on the most 
recent assessment rate, whether or not an administrative review is 
undertaken. Federal-Mogul was a challenge to the final determination 
of a first administrative review. 822 F. Supp. at 783. The court relied on 


5 JST was made aware that Commerce would be following § 353.22(e). In a letter to Commerce dated October 8, 1993, 
counsel for JST stated their understanding that “entries through the end of the review period (i.e., entries through May 
31, 1993) will be assessed antidumping duties at the deposit rate in effect when the entries were made in accordance 
with Section 353.22(e)(1) of the Department’s regulations.” Pub. Doc. 15, Def.’s Ex. 2. 
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both § 1675(a)(2) and § 353.22(e) in holding that, in cases where no 
administrative review is requested, the prior cash deposit rate from the 
LTFV investigation becomes the new assessment rate for “old ship- 
pers.” Id. at 787-88. The court reasoned that “[iJn making a decision 
whether or not to request an administrative review * * *, the parties rely 
on the cash deposit rate then in force for those entries.” Jd. at 788. 

In Floral Trade II, the court held that § 353.22(e) requires the contin- 
uation of a prior deposit rate when no administrative review is under- 
taken for a particular firm. 822 F. Supp. at 771. This continuation is 
necessary because the alternative would allow the deposit rate for all 
shippers to be changed by Commerce without a company-specific 
administrative review, an occurrence precluded by the regulations. See 
Federal-Mogul, 822 F. Supp. at 788. 

Federal-Mogul and Floral Trade II did not require a particular rate 
for shippers entering the market for the first time during a particular 
review. For JST’s entries during the third review period, Commerce has 
chosen to use the LTFV rate of 24 percent as the “previously ordered” 
cash deposit rate specified in § 353.22(e)(1). This is the only rate result- 
ing from a final administrative determination. It is just such a finally 
determined rate that both 19 U.S.C. § 1675(a)(2) and 19 CER. - 
§ 353.22(e)(1) contemplate. The preliminary rate of 1.82 percent, estab- 
lished in the first review period, has no validity. It is not a finally deter- 
mined rate for purposes of 19 U.S.C. § 1675(a)(2), and cannot control 
future entries. In accordance with the court’s reasoning in Federal-Mo- 


gul and Floral Trade II, once a proper deposit rate has been set for any 
shipper, by a final administrative action or finalized judicial review of 
that action, that rate must become the new deposit and assessment rate 
until a company-specific review has taken place.® 

The court notes that Customs acted in accordance with its usual prac- 
tice in liquidation JST’s entries for the second review period before Jeu- 
mont I was decided. Commerce has asserted that, 


when no interested party requests an administrative review, the 
Department will instruct Customs to liquidate the entries for that 
review period at the rate deposited at the time of entry. This auto- 
matic assessment will occur regardless of whether litigation regard- 
ing a prior administrative review or the LTFV investigation is 
pending. 


54 Fed. Reg. at 12,757 (emphasis added). That liquidation does not nul- 
lify the final results of the first review, however. To do so would be to ren- 
der the outcome of Jewmont I moot. It has long been accepted that 
litigation as to an original LTF'V investigation, which does not control 
assessment if a review is requested, is mooted by a subsequent review 
determination that changes the deposit rate. An incomplete or termi- 
nated review does not have the same effect. Here, the first review deter- 


6 Any rate established as a result of the remand decision in Jeumont I does not become effective until the court deci- 
sion is no longer appealable. 19 U.S.C. § 1514(a) (1988); cf NTN Bearing Corp. of Am. v. United States, 892 F.2d 1004, 
1006 n.4 (Fed. Cir. 1989). Until such time, the 24 percent rate set by Commerce remains in effect. 
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mination is analogous to mootable LTFV litigation because JST had no 
entries which were eligible for liquidation as a result of that review. 

The court is not persuaded by JST’s claim that it will suffer as a result 
of its reliance on the 1.82 percent rate. After the final determination of 
the first administrative review set the cash deposit rate at 4 percent for 
JST as a “new shipper,” JST had no reason to rely on the preliminary 
1.82 percent as its future cash deposit rate. This court’s decision in Jeu- 
mont I gave JST further notice that a cash deposit rate other than 1.82 
percent might be implemented. Finally, JST had the opportunity to 
request a review for the third review period during the pendency of this 
litigation and that of Jeumont I." If it chooses to do so for any future 
period, it will then have its own specific rate. 


CONCLUSION 


The court upholds the decision of the ITA and concludes that the 
absence of a request for review requires that 19 C.F-R. § 353.22(e)(1) be 
followed in this case so as to continue the only finally determined cash 
deposit rate. The liquidation of the entries during the second review 
period is complete as to those entries, but does not require the continua- 
tion of that liquidation rate for future entries. Until judicial review of 
the 24 percent rate set by Commerce is finalized, JST’s future entries 
will be subject to that deposit rate. This court’s remand decision in Jeu- 
mont I gave JST the opportunity to present arguments to mitigate the 
24 percent rate. Once the appellate process is completed or no longer 


available to the parties, the rate resulting from Jeumont I will remain in 
effect until a review specific to JST’s entries occurs. 


(Slip Op. 94-115) 
SACHTLER Corr OF AMERICA, PLAINTIFF UV. UNITED STATES, DEFENDANT 
Court No. 90-12-00639 


(Dated July 11, 1994) 


ORDER 


GOLDBERG, Judge: Upon consideration of defendant’s motion to dis- 
miss for failure to prosecute with due diligence and for failure to comply 
with the court’s scheduling order dated January 6, 1994; and upon con- 
sideration of all other papers and proceedings had herein; and upon due 
deliberation, it is hereby 


‘ JST also protests ABB’s withdrawal of its administrative review request for the second review period. The statu- 
tory change from mandatory annual reviews to reviews upon request was designed to prevent unnecessary reviews. See 
Federal-Mogul, 822 F. Supp. at 788 (citing H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 181 (1984), reprinted in 1984 
US.C.C.A.N. 5220, 5298). ABB’s obligation was not to protect JST but rather to discontinue the review if it was no 
longer necessary. In any case, JST obtained the benefit of the lower rate for entries made during the second review 
period. 
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ORDERED that defendant’s motion to dismiss is GRANTED; and it is 
further 

ORDERED that, in accordance with U.S.C.I.T. Rule 41, the above cap- 
tioned consolidated action is hereby DISMISSED. Judgment will be 
entered accordingly. 


(Slip Op. 94-116) 
SACHTLER Corp OF AMERICA, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-08-00409 


(Dated July 11, 1994) 


ORDER 


GOLDBERG, Judge: Upon consideration of defendant’s motion to dis- 
miss for failure to prosecute with due diligence and for failure to comply 
with the court’s scheduling order dated January 6, 1994; and upon con- 
sideration of all other papers and proceedings had herein; and upon due 
deliberation, it is hereby 

ORDERED that defendant’s motion to dismiss is GRANTED; and it is 
further 

ORDERED that, in accordance with U.S.C.I.T. Rule 41, the above 
captioned action is hereby DISMISSED. Judgment will be entered 
accordingly. 
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